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QUESTIONS PRESENTED 


In a case involving obstruction of a Senate Committee’s 
functions, perjury before the Committee, conspiracy, and in- 
fluencing Grand Jury testimony the following questions, in 
appellee’s opinion, are presented: 

A. Whether the judgment of the District Court requires re- 
versal for the assertion of— 

1. Former jeopardy, when the first trial was discontinued on 
a prima facie showing of incompetence to stand trial, and ap- 
pellant, while objecting to a mental examination, personally 
agreed to the declaration of a mistrial; 

2. Conduct of the prosecution, which on its face appears 
proper, and which went unobjected to at the time; 

3. The instructions of the Court were not understandable, 
when in fact the charge was excellent in its delineation of the 
issues. 


B. Whether, and also in view of the concurrent sentence im- 
posed, particular portions of the verdict are assailable for the 


assertions— 

1. That the Committee, created by the Senate, was uncon- 
stitutional for vagueness of the creating resolution and that 
the Committee was not performing a legislative function in in- 
vestigating the extent to which criminal and improper activities 
contaminated the field of labor-management; 

2. That the Committee, in questioning appellant, was con- 
stituted as a quorum of one, under a rule authorizing such ; 

3. That there was insufficient evidence of conspiratorial 
agreement, and endeavoring to influence prospective grand 
jury testimony, when there was a plethora of such evidence; 

4. That the Court submitted to the jury the issue of ma- 
teriality of the perjury question, when in so doing, the Court 
afforded appellant a factual defense to which she was not en- 
titled, and thus, did not prejudice her; 

5. That abandoned burned telephone slips, recovered from 
the flames of an incinerator, were admitted into evidence with- 
out objection ; 
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6. That certain evidence, (the source of a telephone call), 
was excluded, which evidence was obviously hearsay and im- 
material ; 

7. That the trial court excluded evidence relating to appel- 
lant’s husband’s separation from his employment on the 
grounds of materiality ; 

8. That the trial court did not sua sponte continue the case 
for appellant to obtain witnesses which she had had nearly a 
year to locate, and for which she had been given subpoenas at 
the expense of the United States; 

9. That appellant asserts subpoenas issued to the Woodner 
Hotel for its telephone records were not filled out when served, 
when the evidence is to the contrary; and 

10. That the trial court failed to strike the testimony of a 
witness absent a showing the prosecution knowingly used per- 
jured testimony, and in view of no prejudice since the jury 
acquitted under the relevant count of the indictment, and thus, 
disregarded the entire testimony of the witness. 


Counterstatement of the case 
The transaction facts 
The procedural facts... 
Statutes involved 
Summary of argument 
Argument: 
A. Assertions of error generally attacking the judgment of the 
District Court 
Appellant’s second trial was not barred on the grounds of 
former jeopardy 
The prosecution was not “intemperate, abusive, and over- 
zealous,” and appellant was not denied a fair trial -_-. 
The instructions of the Court were clear and understand- 


The Committee was constitutionally created, aad validly 
performing a legislative function, but such issue is not 
relevant to any count in the indictment except the 
perjury count 

Appellant was properly convicted of perjury and giving 
evasive and misleading testimony before the Committee. 

There was sufficient evidence under the conspiracy and 
influencing Grand Jury testimony counts 

No prejudice resulted in submitting the issue of materi- 
ality of the perjury question to the jury. 

The charred telephone slips were properly admitted in 


The Court ruled properly on the prosecution’s objection 
to appellant’s question to Constandy regarding the 
source of Bellino’s telephone call 

The Court properly excluded testimony regarding the 
termination of employment of appellant’s husband at 
the Central Intelligence Agency 

The Court was not asked to continue the case so appel- 
lant could locate the witnesses Dranow and Ian 
Woodner. The Court did all it could to aid appellant’s 
production of witnesses 

Subpoenas issued to the hotel were proved to have been 
issued properly 

Appellant was acquitted of the count relating to Cunning- 
ham’s testimony.......---.-------2-ceccce spaaeesne 
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Conclusion. 
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No. 16471 


Sauity T. Hucks, APPELLANT 
v. 


Unirep Srates or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a direct appeal from a judgment and commitment, 
sentencing appellant to a concurrent sentence of twenty months 
to five years on each of the counts of the indictment for which 
she was convicted. The indictment was filed April 28, 1960 
(J.A. 1-18). The verdict was returned on April 14, 1961 (J.A. 
47) after approximately six weeks of trial. Judgment and 
commitment was filed May 29, 1961 (J.A. 53), the notice of 
appeal having been previously filed on May 26, 1961 (J.A. 
54). 

On January 30, 1957, the Senate of the United States ap- 
proved Senate Resolution No. 74 (85th Congress, Ist Session ) 
(J.A. 56). That Resolution established a selected committee— 


to conduct an investigation and study of the extent to 
which criminal or other improper practices or activities 


7 Appellant was acquitted of Count 7, which charged her and a co- 
defendant with destroying certain records under subpoena on April 13, 1959 
(J.A. 47). 
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are, or have been, engaged in the field of labor-manage- 
ment relations or in groups or organizations of em- 
ployees or employers to the detriment of the interest 
of the public * * * and to determine whether any 
changes are required in the laws of the United States 
in order to protect such interests against the occurrance 
of such practices or activities. 


The Select Committee created thereunder was duly continued 
by action of the United States Senate through to March 31, 
1960, and thus, covers the entire time pertinent under the 
indictment. (J.A. 58-63.) - 

Pursuant to the authority conferred upon the Committee, 
subpoenas? were issued, beginning August 1, 1957, through 
to March 11, 1959, commanding the Rock Creek Plaza Cor- 
poration (hereinafter referred to as the Woodner Hotel or Ho- 
tel) to produce, inter alia, its records of telephone calls made 
by various individuals connected with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, (J.A.72-82.)* It was in connection with 
these records that appellant, as Chief Telephone Operator at 
the Hotel, became involved in the chain of events culminating 
in her appearance before the Select Committee on April 10, 
1959, wherein she was asked certain questions regarding her 
association with the Union and its officers and also concerning 
her acceptance of gifts from the Union or its officers. It is 
from this testimony that Counts Five and Six of the indict- 
ment are based. The other counts relate to her activities re- 
garding the records under subpoena, her instructions and 
statements to her subordinates relating to them, and her as- 


* Government's Exhibits 5 through 15. 

3 Senator McClellan authorized the issuance of the subpoenas for the 
voluminous records at the Woodner Hotel (Tr. 88 and 145). Ruth Watts, 
Chief Clerk of the Committee, testified subpoenas were issued under the 
direction of the Chairman of the Committee (Tr. 176). Edward Jasen, Sec- 
retary of the Hotel Corporation, testified he was served with the sub- 
poenas (Tr. 256), and that they were complete and duly served (Tr. 335, 
365). He had appellant read those pertaining to the telephone records, and 
instructed her and the Resident Auditor to work together in preparing the 
records for delivery to the Committee (Tr. 256). See also J.A. 65, the 
Rules of Procedure for the Committee, Rule 4. 
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sociations and activities with members of the International 
Brotherhood of Teamsters. 

Appellant was indicted in ten counts with two co-defendants 
in the twelve-count indictment. Specifically, appellant was 
charged in Count One with conspiracy to corruptly influence, 
obstruct, and impede and corruptly to endeavor to influence, 
obstruct, and impede the due and proper exercise of the power 
of inquiry of the Select Committee of the United States Senate 
during a period from September 19, 1957, to March 31, 1960. 
Nine overt acts were charged (J.A. 7-8). 

Count Two of the indictment charged appellant with cor- 
ruptly influencing, obstructing, and impeding the Committee 
during the month of September, 1957, in that she did alter, 
cause alterations, falsify and cause falsification of certain sub- 
poenaed records* (J.A. 8). 

Count Four of the indictment charged that on or about April 
10, 1959, appellant corruptly influenced, obstructed, and im- 
peded the Committee in that she destroyed and caused to be 
destroyed certain records and caused alterations and falsifica- 
tions of certain records knowing the same were under sub- 
poenaes of the Committee ° (J.A. 9-10). 

Count Five charged appellant with perjury in testimony 
before the Committee on April 10, 1959. The testimony con- 
tained a denial by appellant that she had a mink stole’ (J.A. 
10-12). 

Count Six charged appellant with corruptly influencing, ob- 
structing, and impeding the Committee by giving vague, false, 
evasive, fictitious, and misleading testimony to conceal certain 
facts from the Committee * (J.A. 12-13). 

Count Seven charged appellant and a co-defendant with cor- 
ruptly influencing, obstructing, and impeding the Committee 
on April 13, 1959, in that she and the co-defendant destroyed 
and caused to be destroyed certain records ° (J.A. 13-14). 

418 U.S.C. § 371. 

"18 U.S.C. § 1505. 
*18 U.S.C. § 1505. 
718 U.S.C. § 1621. 


*18 U.S.C, § 1505. 
°18 U.S.C. § 1505. 
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Counts Nine through Twelve charged appellant with en- 
deavoring to influence testimony of various witnesses before 
‘grand jury on dates ranging from July 22, 1959, to February 
18, 1960 (J.A. 14~18).*° 


The transaction facts 


The evidence reflects that appellant, knowing the Commit- 
tee was subpoenaing the telephone records of calls made by 
Teamsters’ officials (Tr. 256), instructed her subordinate tele- 
phone operators to make incorrect notations on the record 
slips™ as the calls were placed.* The professed purpose of 
this procedure was to make it impossible for those engaged in 
the investigation for the Committee to determine where the 
telephone calls were placed, to whom they were placed, or to 
which numbers they were placed if they were local calls.* 

All the telephone operators who testified said they knew 
Moss Herman, the co-defendant convicted with appellant under 


#18 U.S.C. § 1508. 

4 Local guest calls were recorded on a single slip reflecting the name of 
the guest and the number called. Long distance calls were noted in dupli- 
cate. The slips contained the name of the guest, the city and number called 
and the name of the person called, if the call was person-to-person. The 
Chesapeake and Potomac Telephone Company operator would call back to 
the Hotel switchboard, after the call was completed and verify the time 
and charges from their own records. (Tr. 414-417.) 

2 During the period covered in the indictment appellant instructed seven 
of her employees to make incorrect records of the calls of Teamsters’ officials. 
The lights on the switchboard corresponding to the rooms in which such 
officials resided were changed from the usual white to red, and each day 
appellant would provide a list reflecting which guests were Teamsters’ offi- 
cials and their respective room numbers (Tr. 419). Instructions to scramble 
the numbers and leave off the names of persons called by such officials were 
given by appellant to the witness Mead (Tr. 421); to the witness Hersh 
(Tr. 497) ; to the witness Stortzum (Tr. 563, 582, 583) ; to the witness Anna 
Davis (Tr. 592); to the witness Stark (Tr. 614), and where Mr. Hoffa 
placed long distance calls this witness was told to record the calls as placed 
to his telephone number at the Union headquarters in Detroit (Tr. 616-617) ; 
to the witness Violet Davis (Tr. 660-661) ; and the witness Cutshaw (Tr. 
1640). 

4 According to the testimony of the witnesses referred to in the previous 
footnote appellant stated the purpose of this procedure was “so the num- 
bers could not be recognized by the Senate Committee” (Tr. 498), and “so 
that it would confuse the (C)ommittee” (Tr. 592). A similar purpose was 
stated to some of the other witnesses (Tr. 421, 563, 616-617). 
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the conspiracy count, because he frequented the telephone room 
on numerous occasions, conferring with appellant.* Herman 
‘was connected with the Union and its President (Tr. 594, 820). 
On a number of occasions Herman placed long distance calls 
from the telephone room and then instructed the operator as- 
sisting him to scramble the number called according to appel- 
lant’s instructions (Tr. 622, 666-668). On one occasion he said 
to the operator as she was noting the wrong number: “You do 
that per her instructions.” “If you do that, then it will be all 
right, but if you don’t and mix it up and the McClellan Com- 
mittee sees that, * * * I’ll be up the river” (Tr. 623). 

Information regarding appellant was furnished to Senator 
McClellan (Tr. 98) and as a result appellant was served with 
& subpoena to appear and testify before the Committee on 
April 10, 1959. The transcript of appellant’s testimony at 
that hearing was read into this record by the shorthand re- 
porter present at the hearing (Tr. 1377-1403). Appellant 
was asked concerning alterations to telephone slips and she 
denied such had occurred (Tr. 1387-8). She was asked whether 
certain of the telephone records had been destroyed, to which 
she gave an evasive answer (Tr. 1388). She was then asked 
whether she had ever received money or gifts from Mr. Hoffa 
or anyone connected with the Teamsters, and she denied that 
she had (Tr. 1394). Appellant was then briefly interrogated 
about honorary membership in the Teamsters Union, and she 
denied such membership (Tr. 1395). She was then asked: 
“Do you have a mink stole?” She replied: “No, I do not”. 
(Tr. 1396, J.A. 12.) 

According to the testimony of the witness Mead, in Sep- 
tember, 1958, appellant had a mink stole on her desk in the 
telephone room, and exclaimed pleasant surprise in explaining 
“that it had been brought down to her that afternoon from 
New York by a Teamster and that Mr. Hoffa had given it to 


* See Tr. 432, 516, 584, 619-623, 665. 

“There were many long distance telephone calls placed from appellant's 
home in Falls Church, Virginia, which were charged to various Union ac- 
counts at the Hotel, including Moss Herman’s account. See footnote 22, 
infra. It was established that the telephone number from which these calls 
were placed was the one located at her home (Tr. 1526-1528, 2507-2508). 
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her. She said she was so surprised to receive it, that previously 
Mr. Hoffa had asked her her blouse size * * *” (Tr. 425-6). 
The witness Stortzum testified: “And she was real excited over 
it and told us all about how pretty it was and went on like 
that, talking about the Teamsters gave it to her for services 
that she had given them” (Tr. 1639). Subsequently, during 
appellant’s absence from the Hotel Mr. Hoffa’s secretary left 
a hanger for the stole as a gift for her (Tr. 663-4). 

The stole, Government’s Exhibit No. 77, which has appel- 
lant’s initials sewed into the lining (Tr. 2452), was recovered 
by the F.B.I. in the winter of 1959 from a friend of appellant 
who operated a clothing store near where appellant lived. It 
had been brought there during April or May, 1959, and appel- 
lant requested that it be kept there stating her apartment was 
being redecorated. (Tr. 1503, 1516.) Appellant expressed sur- 
prise to these friends that the F.B.I. knew where the stole was 
(Tr. 1506-7, 1518). She said: “she couldn’t understand it be- 
cause just she and her husband and (these friends) knew about 
the box” (Tr. 1519). Appellant identified photographs of her- 
self wearing the stole (Tr. 2454). Appellant also wore the stole 
on a trip to Hawaii. See: Government's Exhibits 81 and 82 
(Tr. 566-7, 680). 

The witnesses Hersh, and Violet Davis testified that appel- 
lant received a birthday gift from Hoffa and the Teamsters 
of some glassware (Tr. 509-10, 668). This testimony was cor- 
roborated by defense witnesses Hoffa and Gibbons (Tr. 1972, 
2093). Also the witnesses Mead and Stortzum testified ap- 
pellant said her trip to Hawaii in December, 1958, was arranged 
by Hoffa and that she had been “entertained royally” by the 
head of the Teamsters while there (Tr. 429, 430, 567, 568). 
On her return appellant called Hoffa and thanked him for 
making the trip possible (Tr. 430). 

The evening following appellant’s appearance before the 
Committee she came to the telephone room and announced 
that telephone records were to be produced before the Com- 
mittee the following morning at ten o’clock (Tr. 501, 670, 840, 
1151). Appellant also said that she had been accused of falsi- 
fying and erasing records (Tr. 841), and had been asked if she 
had a mink stole or had accepted any money from the Team- 
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sters (Tr.502). Appellant enlisted the aid of four of her opera- 
tors and they began to separate the filed telephone slips of 
local and house calls. These slips had been filed in neat 
bundles according to date, and each day’s bundle was separated 
into two parts with rubber bands, one part for local calls and 
one part for house calls. (Tr. 503-4, 671, 845, 1151.) Ap- 
pellant instructed these women to put the house call slips into 
the waste basket and the local call slips into large boxes by 
taking the rubber bands off and mixing them up (Tr. 504, 670- 
674, 845, 1152). She stated her purpose for doing this in three 
ways: “To give them (the Committee) something to do” (Tr. 
1152-3); “so they would have a hard time, the Senate Com- 
mittee would have a hard time figuring out which ones they 
were” (Tr. 504), and “that would keep them busy for a 
while” (Tr. 845). 

During this same interval appellant had placed on a desk 
@ quantity of long distance telephone slips. She was seen to 
be seated at the desk erasing numbers and writing different 
numbers and names on them. (Tr. 507, 6746, 1153-6.) 
These slips were to be sent to the Committee (Tr. 677). Ap- 
pellant said: “She didn’t want the Senate Committee knowing 
what numbers the Teamsters were calling” (Tr. 507). 

Just before the foregoing instances Mrs. Davis was seen to 
place long distance telephone slips into a waste basket and leave 
the room. The near-by incinerator doors were heard to oper- 
ate and upon her return the waste basket was empty. She 
made three or four trips to the incinerator (Tr. 504-6, 842-6).”* 

Appellant had been seated at the desk for about an hour 
erasing numbers and names from long distance telephone slips 
when Carmine Bellino and other investigators for the Commit- 
tee arrived in the telephone room (Tr. 1154, 882). It was as a 
result of receiving a telephone call that he and his associates 


“Mrs, Davis testified: “We (Davis and Hersh) took the house locals” 
and put them in the incinerator (Tr. 674). However, it was the witnesses 
Hersh and Ashworth who testified the slips which Mrs. Davis burned 
were long distance slips for calls during the period from the first day of 
October, 1958, through the last day of March, 1959 (Tr. 504-6, 842-4). 

* Appellant testified the door was locked and Mr. Bellino forced his way 
in (Tr. 2355). Mr. Bellino testified he attempted to open the door and 
when he noted a chain on it he closed it and waited, “(a)nd the very 
next second the door opened and I walked right in.” (Tr. 882.) 
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came to the Hotel shortly after one a.m. on April 11, 1959 (Tr. 
880-2).** 

When Bellino and an associate named May entered the tele- 
phone room, appellant became upset and ordered them to leave. 
When they would not leave she contacted Williamson. He was 
one of the co-defendants, who was attorney for the Hotel and 
had accompanied her before the Committee on April 10, 1959, 
the day before. Bellino told appellant he had information that 
records were disappearing, but she denied the fact. (Tr. 883- 
886.) When Williamson arrived he too told Bellino to leave un- 
less he could prove records were disappearing (Tr. 889). Bel- 
lino then displayed to Williamson the contents of a paper bag 
(Tr. 889, 890) which were burned or partially burned telephone 
slips just recovered from a flaming incinerator by witnesses 
Constandy and Willse (Tr. 857-862, 1007-1009). Williamson 
replied: “What are they doing to me? What is going on here? 
* * * Come on back in and you can have everything. Take 
everything you want” (Tr. 890). He also was heard to say: “Tf 
that is what is going on, I want no part of it. You can have the 
records” (Tr. 960). 

Thereupon Bellino conducted an inspection of the room and 
contents of files and other furniture.” Bellino noticed on ap- 
pellant’s desk old and current long distance telephone slips. 
(Tr. 892.) Aftera locked file cabinet was opened by appellant, 
Bellino discovered a quantity of copies of long distance tele- 
phone slips which the Committee was “very much interested in 
getting”. (Tr. 893.) Arrangements were then made for Wil- 
liamson to keep the records found in the telephone room in his 
hotel room (Tr. 894, 896), and Bellino and his associates left, 
taking with them only the recovered burned telephone slips 
(Tr. 896). 

Donald White, an auditor and accountant for the hotel, who 
had supervision of the destruction of Hotel records in the ordi- 


“Mr. Bellino was not asked on direct or cross-examination from whom 
he received the call. His associate John Constandy was asked on cross- 
examination if he knew who called Bellino and he replied he did not know 
(Tr. 970, see also Tr. 979-80.) See appellant's brief at page 51. 

» He had previously noticed about eight large boxes containing local tele- 
phone slips. “(T)hey were in one big mess, instead of being kept by days, 
as ordinarily would have been done, they were just jumbled right up big 
boxes.” (Tr. 891.) 
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nary course of business, testified he had not authorized appel- 
lant to destroy any of the records in question. Moreover, the 
records in question would not have been destroyed at that 
time in the ordinary course of business. (Tr. 1411-1416.) 

Mr, Milton Singman, a Records Analyst for the F.B.I. re- 
viewed and organized the records of the Woodner Hotel which 
had been produced before the Senate Committee (Tr. 1600). 
A chart summary of the analysis conducted by Singman was 
prepared and used as evidence (Tr. 1755, Government’s Ex- 
hibits 189 through 196). His testimony reveals that of the long 
distance telephone slips examined, many originals which con- 
tained erasure markings where the numbers had been changed 
or removed so that they did not correspond to the available 
duplicates or the Chesapeake & Potomac Telephone Company 
official records.2° In some instances the original writing was 
still apparent (Tr. 1715). In many instances duplicates were 
missing.” The missing records were estimated to exceed ten 
thousand (10,000). This estimate was made possible by use of 
serial numbers on each slip (Tr. 1628). 

Through this analysis it was also possible to determine that 
many long distance calls were placed from appellant's home 
telephone (see footnote 15, supra) and charged to various Union 
accounts including the Moss Herman account at the hotel. 
(Government’s Exhibits 106 through 127 and 136A through 
136 FF.) * 

Subsequent to the events of April 11, 1959, and while appel- 
lant was still chief telephone operator at the hotel, her subordi- 
nates Stortzum, Fried and Hart received subpoenas to appear 
before a duly impanelled grand jury in the District of Colum- 
bia. Upon receiving these subpoenas the women told appel- 


© Tr, 1627, 1629 (some of these slips were for calls charged to the Woodner 
Hotel account of Moss Herman), 1630 (slips for calls charged to the Wood- 
ner Hotel account of James R. Hoffa), 1713-1716, 1717 (slips for calls 
charged to the Woodner Hotel account of Moss Herman), 1719 (slips for 
calls charged to the Woodner Hotel account of Moss Herman), 1720 (slips 
for calls charged to the Woodner Hotel account of James R. Hoffa). 

"Tr. 1629 (some of theses lips were for calls charged to the Woodner 
Hotel account of Moss Herman), 1716, 1717 (slips for calls charged to the 
Woodner Hotel account of Moxs Herman), 1719 (slips for calls charged to 
the Woodner Hotel account of Moss Herman). 

= Tr. 1580-1533, 1536-1537, 1544-1559, 1627, 1721-1722. 
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lant they were to appear before the Grand Jury. (Tr. 570, 
1133-1135, 1157.) 

Stortzum testified that when she told appellant of her sub- 
poena appellant said: “they had a mink stole down at the 
Grand Jury that they claimed was hers, but she said that it 
wasn’t. She said, ‘They are trying to say that’s my wink fur 
coat’”. It was explained a wink coat is a man-made fur coat. 
“She said that was the only thing she had”. (Tr. 570.) When 
Stortzum told appellant she did have a mink coat, (she had 
seen appellant with the stole when it was given to her (Tr. 
569)), appellant replied “I had borrowed that and I gave it 
back” (Tr. 571). Appellant also said they (those at the Grand 
Jury) might try to confuse her (Tr. 571). 

When Fried received her first subpoena in July, 1959, (Tr. 
1133) she notified appellant of the fact since appellant wanted 
to know when each of her operators were served with sub- 
poenaes (Tr. 1134). During the discussion regarding Fried’s 
impending appearance before the Grand Jury appellant told 
her “she did not think it was wise that I (Fried) mention * * * 
to anyone” the fact that Fried and Violet Davis previously had 
been out socially (Tr. 1135). Violet Davis had been indicted 
with appellant, but that indictment was dismissed and Davis 
was not subsequently included in the instant indictment (Tr. 
1897). 

Fried received a second subpoena to appear before the Grand 
Jury in January, 1960 (Tr. 1135). During conversations with 
appellant, after receipt of that subpoena, appellant told her, 
in discussing the mink stole, that she could not wear furs be- 
cause of an allergic reaction to them. Fried testified appel- 
lant told her: “* * * I would be shown a fur stole and it 
couldn’t be hers because she never owned one «*” She 
further told Fried that if she told the Grand Jury of appellant’s 
conversation regarding her allergy and not owning a mink 
stole “she would deny she had told me so”. (Tr. 1136.) 

When Mildred Hart received her subpoena to appear before 
the Grand Jury in September, 1959 (Tr. 1157) appellant told 
her the girls had given her some glassware for her birthday 
“snd that they (at the Grand Jury) were trying to say that it 
came from the Teamsters” (Tr. 1158). Appellant also showed 


il 


Hart a bill of sale for a wink coat and told her she did not own 
a mink stole because she was allergic to fur (Tr. 1159). 


The procedural facts 


On November 28, 1960, the first trial of appellant and the 
co-defendants began (J.A. 29). On the beginning of the 
sixth day of this trial appellant’s counsel™ informed the 
Court in his opinion appellant was “not competent to confer 
with counsel and properly assist in the defense of the case”. 
He further said that upon telling appellant’s husband of his 
conclusion and observations the husband expressed no surprise 
and stated appellant had had prior mental difficulties. (1st 
Tr. 543.) Counsel related such information as a sudden loss 
of weight since the indictment from 157 pounds to 92 pounds. 
He further informed the Court of appellant’s behavior in pre- 
senting him with masses of material for use in cross-examina- 
tion which had nothing to do with the case (1st Tr. 544-545). 
These and other abnormal acts (1st Tr. 546) were corroborated 
by counsel for a co-defendant (1st Tr. 546-547). It was then 
brought to the attention of Government counsel, and then the 
Court in Camera, that in 1945 appellant, while in the military 
service had suffered from a psychopathic personality with de- 
lusions of grandeur; she had falsely represented herself as an 
officer. Her counsel then informed the Court that appellant 
had also told him she was once an officer in the Navy. Counsel 
thereup made oral motion for a mental examination. (1st Tr. 
556-557.) 

The following day, December 7, 1960, appellant’s counsel 
filed a written motion for a mental examination under Title 24 
D.C.C. § 301 setting forth the previous matter and stating that 
in conferring with her in matters testified to he “had found it 
impossible to understand the defendant” (J.A. 30-32). In 
his affidavit in support of the Motion counsel stated: “* * * it 
is impossible to intelligently confer with her concerning the 
evidence adduced at the trial and the preparation of her de- 
fense because of her apparent mental disorder * * *” (J.A. 
32). Appellant thereupon informed the Court she had dis- 
~- ™ he transcript of this first trial will be referred to as “Ist Tr.” 


™ Not appellant’s present counsel who also represented her at the second 
trial. 
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charged her counsel (J.A. 34). However, counsel was not al- 
lowed to withdraw until the matter of the mental examination 
had been concluded (1st Tr. 678, 707). 

The Court then heard the testimony of Dr. Tomedes, who 
examined appellant at its request (1st Tr. 687). Based upon 
his examination and the information furnished him by the 
Court and appellant’s counsel (1st Tr. 688-689) the doctor 
concluded appellant. was not able to assist with her defense 
and might be suffering from schizophrenic reaction, paranoid 
type (Ist Tr. 689). 

While appellant personally resisted the order of commitment 
for a mental examination (J.A. 35), she did personally concur 
in the declaration of a mistrial (1st Tr. 673-674). Her coun- 
sel had made the motion for the mistrial (1st Tr. 668) and it 
was on this basis and with appellant’s consent that the Court 
declared a mistrial (1st Tr. 674). 


STATUTES INVOLVED 
See appendix B, infra. 
SUMMARY OF ARGUMENT 
A. The general attack upon the jadgment 
I 


The bar of former jeopardy does not preclude appellant’s 
eonviction at the second trial. The first trial was discontinued 
in exercise of the Court’s discretion after a plethora of evi- 
dence was submitted to it reflecting appellant's possible in- 
competence to stand trial. The law is clear the appellate 
courts will not critically scrutinize such exercise of discretion, 
even where the record is uninformative as to the basis for the 
trial court’s action. But, here the record fully discloses the 
basis and reasons for the declaration of a mistrial. Appellant’s 
condition was such that she had lost meaningful contact with 
her experienced trial counsel. Her history of mental difficulty 
eorroborated counsel’s opinion. These factors plus the opinion 
of the examining psychiatrist made unavoidable the order of 
commitment for a mental examination. Under the circum- 
stances of an indefinite commitment to the hospital, and ap- 
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pellant’s personal concurrence in discontinuing the case, the 
order declaring a mistrial did not offend the proscription of 
double jeopardy. 


II 


Appellant was afforded a fair trial by properly demeaned 
prosecution. None of the specific instances relied upon by ap- 
pellant taken separately or collectively, constitute a denial of 
a fair trial. The specific assertions fall into the categories of 
argument of permissible inferences from the evidence and de- 
meanor of witnesses, and permissible argument in response to 
defense argument. The prosecutor also properly opposed the 
introduction of irrelevant and immaterial matter. Despite 
appellant’s numerous protestations of conduct at this time, she 
failed to object to them at the time they occurred, and she 
can not now complain on review. If the case were one of man- 
ifest error the lack of objection at trial would not preclude re- 
view of the issue on appeal, but in view of the strong evidence 
of appellant’s guilt it can not be said this case would warrant 
such review. 

III 


The instructions of the trial Court were clear and under- 
standable. The Court was meticulous in its efforts to have 
the jury understand the matters to be decided by it. 


B. Attacks upon specific parts of the verdict 


IV 


The Senate Select. Committee -was validly created by the 
Parent body and was performing a legislative funetion during 
the time of appellant’s criminal conduct relating to it. This 
legislative function was to determine “the extent to which 
criminal or other improper practices or activities” were en- 
gaged in the labor-management field. Moreover, the para- 
mount authorities relied upon by appellant are inapposite. 
Primarily they do not stand for the proposition asserted in this 
case, and in addition they involved a different offense with 
different applicable substantive law. 


618271—61——3 
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Vv 


The contention, in connection with Counts Five and Six, the 
Committee lacked authority to question appellant is incorrect. 
The authority to administer an oath to appellant is the issue 
under 18 U.S.C. § 1621, and that authority was present through: 
the Rules of the Committee and the letter from the Vice Chair~ 
man as a “normal ancillary” to the authority to receive docu- 
ments from appellant. Such authority was also present in the 
Chairman because the letter of the Vice Chairman, relating 
to Rule 3 of the Rules of the Committee, extended and did not 
limit the permission granted therein. Moreover, even if this 
were not true, the Chairman was acting as the Committee for 
the purpose of receiving documents and under the Resolution 
“the committee’ was empowered “to * * * (5) administer such 
oaths * * * as it shall be deemed necessary”. A quorum of one 
man, if authorized by the Senate, is constitutional. 


VI 


The evidence of appellant’s statements regarding the altera- 
tion of telephone records, her own conduct relating thereto, 


plus the visits of Herman where she conferred with him and 
where he made long distance calls and instructed the operator 
to scramble the number called pursuant to appellant's instruc- 
tions, plus the fact of many calls being placed from appellant’s 
home by Herman, or at least charged to his Hotel account, 
adequately established a corrupt agreement under the con- 
spiracy count. 

The evidence of appellant’s statements to her operators re- 
garding their prospective testimony before a grand jury was 
sufficient to sustain a verdict under Counts Nine through 
Twelve, of endeavoring to influence testimony before a grand 
jury. 

VII 


Appellant was not prejudiced by the jury being allowed to 
decide the materiality of the perjury question. The issue of 
materiality is normally one for the Court to decide ag @ matter 
of law. The Court so decided in this case when it submitted 
the issue to the jury. Thus, appellant received, by way of 8. 
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factual issue in defense, something.to which she was not en- 
titled. She was, therefore, not prejudiced. Moreover, she 
failed to object. : 

VIII 


The burned telephone slips, which were recovered from the 
flames of the incinerator, were properly admitted into evidence. 
They were not the subject of an illegal search and seizure. 
They were abandoned property. Moreover, appellant failed to. 
move to suppress and affirmatively stated “No objection” when 
the exhibits were offered in evidence. 


1X 


The point regarding the exclusion of evidence of the source 
of Bellino’s telephone call is frivolous. Bellino was not asked 
who called him, and if he had been, the source need not have 
been disclosed. Bellino’s associate, Constandy, was asked the 
question on cross-examination, and aside from the question 
calling for hearsay, he replied he did not know the name of 
the caller. 

x 


Evidence regarding the discharge of appellant’s husband 
from his employment was immaterial. 


XI 


The Court was not asked to continue the case for appellant 
to locate two witnesses. Moreover, appellant had almost a 
year in which to do so, and the Court need not have sua sponte 
continued the case for that purpose. 


XII 


The subpoenas issued to the Hotel for the production of 
its records were shown to have been issued properly and com- 
plete in form. Such matter, however, need not be established 
as an element of the offenses charged. 


XII 


Appellant was acquitted of Count Seven, and thus whether 
the prosecution knowingly used perjured testimony, a fact not 
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supported in the record, need not be reached. The jury dis- 
regarded the testimony of Cunningham, and thus, the Court 
need not have stricken it. 


ARGUMENT * 


Appellant directly attacks the judgment of the District 
Court through three assertions of error. She asserts: (1) her 
second trial was precluded by the double jeopardy provision 
of the Fifth Amendment; (2) misconduct of the prosecuting 
attorney; and (3) the instructions were beyond the under- 
standing of the jury. 

Appellant also attacks specific parts of the verdict upon 
which the judgment is predicated. As to these assertions of 
error, some fourteen in all, we note at the outset the sentence 
imposed was concurrent for each count of the indictment for 
which appellant was convicted. Under the concurrent sen- 
tence doctrine of Hirabayashi v. United States, 320 U.S. 81 
(1943) if the judgment is sustainable under any count of the 
indictment, the appellate court need not reach the remaining 
assertions of error. 

Initially, therefore, appellee will address itself to the three 
direct attacks upon the judgment of the District Court. The 
remaining assertions of error will be discussed in the order 
in which they appear in appellant’s brief without repetition 
of appellee’s position regarding the concurrent sentence doc- 
trine of Hirabayashi v. United States, supra. 


A. Assertions of error generally attacking the judgment of 
the District Court 


Appellant’s second trial was not barred on the grounds of former jeopardy. 


(Ist Tr. 543-547, 566-567, 673-674, 688, 689.) 

Appellant contends the action of the District Court in declar- 
ing a mistrial operated to preclude her second trial and convic- 
tion under the former jeopardy provision of the Fifth Amend- 


* Pursuant to Rule 33(d) of the Rules of this Court, appellee has placed 
under the caption of each argument the transcript references which ap- 
pellee desires the Court to read in connection therewith. Where practi- 
cal, references to footnotes containing pertinent transcript page numbers. 
will also be used. 
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ment (Br. 24-29). Such contention is, of necessity, addressed 
to the exercise of discretion of the trial court, for the law is clear 
that the declaration of a mistrial does not preclude a second 
trial if the action of the trial court was reasonable and proper 
under the circumstances. Gori v. United States, 367 U.S. 364, 
368 (1961) and cases cited therein. Moreover, appellate courts 
should “decline to scrutinize with sharp surveillance the exer- 
cise of that discretion”. Id. However, where Gort, supra, con- 
tained a “skimpy record” on the issue of former jeopardy, the 
record in the instant case is most complete, and we submit, can 
‘stand scrutinizing “with sharp surveillance”. The basis for the 
trial court’s action is clear. 

Appellant’s counsel had lost communication with appellant 
‘on issues material to her defense (J.A. 32). He had expressed 
his concern to the Court that his client was “not competent” 
to be tried, had recently suffered great loss of weight, and had 
exhibited many instances of abnormal behavior. Doubt as to 
her normal mental condition was corroberated by appellant’s 
husband, who indicated to counsel a history of mental difficulty. 
(1st. Tr. 543-547, 566-567.) The Court thereupon had appel- 
lant examined by a psychiatrist who expressed an opinion, 
based upon his examination and the information of counsel 
and the Court, that appellant was unable to assist with her 
defense and possibly suffered from paranoid schizophrenia (1st 
Tr. 688-689). 

Clearly the evidence available to the Court constituted a 
“prima facie” showing appellant was “unable to understand 
the proceedings against [her] [and] properly assist in [her] 
own defense”. Title 24 D.C.C. § 301.2% In passing we note 
that appellant, while objecting to the order of commitment, 
personally concurred in the declaration of a mistrial in order 
that she could obtain other counsel (1st Tr. 673-674).7* There- 


™* Section 301 requires a commitment to a mental hospital be based upon 
the Court’s own observations or from prima facie evidence submitted to it. 
It was, therefore, unnecessary for the Court to make a finding of fact or a 
determination of credibility between Doctors Fagan (1st Tr. 682-687) and 
Iomedes (1st Tr. 687-695). 

™ Appellant’s desires regarding the discovery of her true mental condition 
are not relevant. Overholser v. Lynch, — U.S. App. D.C. —, 288 F. 24 388 
(1961). 
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fore, the granting of a mistrial, upon motion of appellant’s 
counsel was proper under the circumstances. 

The question, then, is whether a properly based order for a 
commitment to a mental institution to determine competence 
to stand trial and criminal responsibility (J.A. 36) can form 
a basis for mistrial without offending the proscription against 
double jeopardy. “[A] trial can be discontinued when particu- 
lar circumstances manifest a necessity for doing so, and when 
failure to discontinue would defeat the ends of justice”. Wade 
v. Hunter, 336 U.S. 684, 690, (1949). In the instant case the 
commitment was not to exceed ninety days. At the time, it 
could have taken that long or longer for the Superintendent 
of the Hospital to arrive at a decision. Then there was a pos- 
sibility appellant would be found incompetent to stand trial 
and continued hospitalization would be required. To continue 
the case and retain the jury for an indefinite date some months 
or even years later would, to say the least, be a most impracti- 
al solution. Certainly the circumstances manifested a neces- 
sity for discontinuing the case; to do otherwise would have 
defeated the ends of justice as to all defendants.” Gori v. 
United States, supra, and Wade v. Hunter, supra. 


‘The prosecution was not “intemperate, abusive, and overzealous,” and 
appellant was not denied a fair trial. 


Appellant asserts “[a] reading of substantial portions of 
the transcript is necessary to an appreciation of the full 
flavor of the objectionable features of the case” (Br. 43). 
However, since appellant points to nine specific instances, we 
assume she considers these particulars as determinative of 
whether she received a fair trial.** 

(a) Appellant contends (Br. 43-44) it was error for “the 
prosecution * * * to create the impression that [appellant's] 
trip [to Hawaii] was a gift of the Teamsters”. Indeed, such 
inference was reasonable from appellant’s own statements that 
Hoffa had arranged for the trip and she had called him to thank 
him for making it possible. See Tr. 429-430, 567-568. She 


* All parties agreed to the discontinuance (1st Tr. 675-676). 
™ For convenience, the transcript references pertaining to each argument 
vunder this caption will be included in each paragraph. 
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points to no place in the record where an objection to this 
matter was raised. 

(b) Appellant says it was improper when the prosecutor 
“strenuously opposed” reference to a conference at which a 
matter concerning the origin of appellant’s mink stole and 
the possibility of a plea of guilty was discussed (Br. 44-45). 
The Court sustained an objection to any conversation had at 
the conference with a witness not present at trial on the ground 
of hearsay (Tr. 2140). Why appellant would have wanted 
any matter regarding a possible plea of guilty by her brought 
to the attention of the jury is not explained, and appellee fails 
to see the purpose. The Court properly, and we submit, in 
appellant’s best interest, held improper any testimony regard- 
ing the possibility of a plea of guilty (Tr. 2140). 

(c) Without citation to the record, appellant asserts as im- 
proper (Br. 45) a reference to her as “barefooted Sally”. Ap- 
pellant had placed in issue not only her reputation for truth 
and veracity, but her own credibility as a witness and such 
argument was properly directed to those issues. Appellant 
noted no objection at the time. 

(d) Appellant also objects to use of the word “arrogant” (Br. 
45) in characterizing her testimony and demeanor on the stand. 
Such argument was properly addressed to her demeanor as a 
witness. Moreover, such argument arose as a result of appel- 
lant’s own argument and was fair comment for that reason. See 
United States v. Achilli, 234 F. 2d 797, 802 (7th Cir., 1956), 
affirmed 353 U.S. 373 (1956). No objection was made at the 
time (Tr. 3660). See also Sentence Tr. 10. 

(e) Appellant also objects to the inferential conclusion in 
the prosecutor’s argument that appellant instructed her tele- 
phone operators to throw records down the incinerator (Br. 45). 
Such argument was proper in view of the testimony regarding 
what transpired in the telephone room on the night of April 10, 
1959, the missing records, and the recovery of some of the rec- 
ords from the flaming incinerator. See United States v. Achilli, 
supra. No objection was made by appellant (Tr. 3663). 

(f) She also protests reference by the prosecutor to a govern- 
ment witness as “special assistant to the President of the United 
States” (Br. 45). Such reference was proper in order to iden- 
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tify the witness and aid in establishing his credibility. We 
submit such reference could not be classified as misconduct. 
Moreover, no objection was made at the time (Tr. 3356-3357). 

(g) Appellant further contends the prosecutor “injected un- 
related racial and religious matter in argument to the jury” 
(Br. 46). She further says: “There was nothing to justify this 
outburst”. We submit a reading of appellant’s closing argu- 
ment and the Government’s rebuttal disproves the characteri- 
zation “outburst”. We merely note the argument of the prose- 
cutor to which this objection is directed was fully warranted 
from appellants own argument. See Tr. 3368-3376 ** and 3395, 
3398 (appellant’s references to government witnesses as “white 
trash”). In no way did the prosecution’s argument inject ra- 
cial and religious matter into the case. Indeed, the prosecution 
attempted to keep such matter from influencing the jury (Tr. 
3661). It was fair argument in rebuttal. See United States v. 
Achilli, supra. Moreover, appellant failed to note an objection 
at the time (Tr. 3660). 

(h) Appellant also labels as misconduct the cross-examina- 
tion of her character witnesses as to an incident involving ap- 
pellant’s arrest in Shreveport, Louisiana, for impersonating @ 
Naval officer and leaving a hotel without paying the bill (Br. 
46). Appellant had placed in issue her reputation for truth 
and veracity and, therefore, the exploring of such matter was 
proper. Josey v. United States, 77 US. D.C. 321, 323, 135 F. 
2d 809, 811 (1943). Again there was no objection by appellant 
(Tr. 2073).” 

(i) Again appellant asserts as error & matter not preserved 
at trial by objection (Br. 47 ) in contending the cross-examina- 

» Appellant’s reliance upon Berger v. United States, 295 U.S. 78 (1934) is 
misplaced for two reasons. First, the facts of asserted misconduct are not 
even comparable to those of the instant case. Secondly, as was noted in 
that case, the prosecution did not have a strong case and thus the possibility 


of prejudice was greater. In the instant case, the evidence of guilt is over- 
whelming on all counts. 


acter witnesses in al 

objection were not clea: 

nity to explain the matters di: 

Aside from failing to raise any oth 

ceded by the Government, appellant asserts no 
area. 
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tion of John F. English, General Secretary-Treasurer of the 
Teamsters, was improper. English had testified no Union 
funds had been spent for appellant (Tr. 2146, 2149). In con- 
nection with his general knowledge on the matter of Union 
funds, he was asked whether he knew of a particular check from 
the Union to appellant’s counsel. He said he was not familiar 
with such matter (Tr. 2151). This was proper cross-examina- 
tion as to knowledge of matters testified to by him. 

(j) Finally, and again without objection at trial, appellant 
contends it was error for the Government to inquire of the wit- 
ness McNamara regarding discovery of a certain document, 
Government’s Exhibit No. 201, in appellant’s desk in January, 
1961. The matter was offered in rebuttal to appellant’s testi- 
mony that she never concealed any of the records of the 
Teamsters in her desk (Tr. 3141). Therefore, the subject was 
properly addressed to appellant’s credibility. 

As we have noted under each of the foregoing paragraphs, 
corresponding to appellant’s brief, she failed to make objection 
to the matters now asserted as instances denying her a fair 
trial. Objection to such matters, particularly to argument of 
counsel, must be made at the time in order to give counsel and 
the court an opportunity for correction if correction is war- 
ranted. Fogarty v. United States, 263 F. 2d 201, 204 (5th Cir., 
1959), cert. denied, 360 U.S. 919. Moreover, the trial court 
instructed the jury that statements of counsel were not to be 
considered as evidence (Tr. 3718-3719), and that other acts of 
misconduct, (see Paragraph (h) above), were not to be con- 
sidered by the jury in their deliberations (Tr. 3774). Thus, 
any undue prejudice which might have been generated, though 
ignored by appellant at the time, was cured. Cf. Hall v. 
United States, 84 U.S. App. D.C. 209, 211, 171 F. 2d 347, 349 


(1948) ; and see Delli Paoli v. United States, 352 U.S. 232, 242 
(1957); and Obery v. United States, 95 U.S. App. D.C. 28, 


217 F. 2d 860 (1955), cert. denied 349 US. 923. 
The instructions of the Court were clear and understandable. 
(Tr. 3716-3794.) 
Appellant contends (Br. 47) the instructions of the Court 
were beyond the understanding of the jury. A reading of the 
charge reflects the contrary. 
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The facts of the case were complicated in some of their 
details: ‘Some of the issues were complicated... The 
trial was long and the evidence voluminous. The court 
was meticulous in its effort to have the jury understand 
the matters to be decided. That those matters were 
complicated was not its doing. May v. United States, 
84 US. App. D.C. 233, 250, 217 F. 2d 860, 877 (1949), 
cert. denied 338 U.S. 830. 


We submit the Court’s charge was excellent in its clarification 
of the issues before the jury.” 


B. Assertions of error relating to particular counts of the 
indictment ” 
The Committee was constitutionally created, and validly performing a 


legislative function, but such issues are not relevant to any count in the 
indictment except the perjury count. 


Appellant contends the Committee “Ss not a competent tri- 
bunal and the resolution creating it is void for vagueness and 
unconstitutional” (Br. 29). This contention, despite appel- 
lant’s efforts to the contrary, must be limited to an attack upon 
the perjury conviction (Count Five of the indictment), for 
that is the only statute here involved which has as an element 
the existence of a competent tribunal as a condition for the 
authority to administer an oath.” Senator McClellan’s au- 
thority to administer an oath was initially dependent upon the 
existence of the Committee under Resolution 74 (J.A.56). We 
submit it can not be seriously contended that no Committee 
existed or that the Committee had no authority from the Sen- 
ate to conduct any investigation. Cf. Barenblatt v. United 
States, 36 U.S. 109 (1959). 


™ Appellant's particular assertion of instructional error relating to Count 
Five of the indictment, the perjury count, will be discussed later on, when 
appellee meets the particular issues raised under that Count. 

“In view of the concurrent sentence these issues need not be decided if 
the judgment can be sustained on any count. 

*None of the other statutes involved, particularly 18 U.S.C. § 1503, as 
appellant appears to recognize (Br. 34-35), require a showing of validity 
of Congressional action before obstructive acts relating thereto become 
criminal. 
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Appellant misreads the Resolution. It creates the Commit- 
tee “to conduct an investigation and study of the extent to 
which criminal and other improper practices or activities are, 
or have been, engaged in the field of labor-management rela- 
tions * * * ” (Emphasis supplied.) Even if appellant’s point 
regarding constitutional separation of powers in investigation 
of “criminal” activities (Br. 41) were well taken, and we do not 
think it is, the Committee was still validly functioning under a 
legislative purpose of determining the extent to which “im- 
proper practices or activities” were engaged in the labor-man- 
agement field. Congress was not interested in “criminal or 
other improper practices or activities” as such, (Br. 29-33 and 
41) as appellant seems to think. It was interested in “the ex- 
tent to which” these activities and practices had contaminated 
the field of labor-manegement relations. (In this connection, 
see the explanation of Senator McClellan at Tr. 83 and 87.) 
Such a legislative purpose can not be stricken down as com- 
pletely void, particularly in a case of this kind. See Barenblatt 
v. United States, supra. Unlike a charge of contempt, 2 U.S.C. 
§ 192, there is here no issue of pertinence to the general subject 
matter under inquiry or investigation. 

Appellant’s primary reliance on Watkins v. United States, 
345 U.S. 178 (1957), is misplaced. That case did not strike 
down, as constitutionally invalid, the existence of a congres- 
sional committee. See Flazer v. United States, 103 U.S. App. 
D.C. 319, 320, 258 F. 2d 413, 414, reversed on other grounds, 
358 U.S. 147 (1958). This is what appellant reads into that 
case. Unlike the instant case, Watkins involved a charge of 
contempt of Congress and the issue of pertinence to the subject 
matter under inquiry was present. The witness acted at his 
peril when he refused to answer the question, Sinclair v. United 
States, 279 U.S. 263 (1928). The witness, however, stated the 
basis upon which he based his action. This is a distinguishing 
feature between Watkins v. United States, supra, and Baren- 
blatt v. United States, supra. We note appellant has not con- 
tended that in her actions as charged in the indictment she 
relied upon the assertion the Committee was not duly created. 
Cf. Barenblatt v. United States, supra. Watkins held that 
“[f]undamental fairness demands that no witness be com- 
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pelled to make such a determination with so little guidance”. 
No such determination need, or indeed, had been made, by ap- 
pellant in this case when she decided to obstruct the function- 
ing of the Committee by altering and destroying subpoenaed 
records, give false and evasive testimony before the Committee 
and later influence testimony before a Grand Jury. 
Appellant was properly convicted of perjury and giving evasive and 
misleading testimony before the Committee. 

(Tr. 1377-1403.) 

In connection with the perjury count, and conceivably the 
sixth count, though appellant does not say so, she asserts the 
Committee had no authority to question her, and as constituted 
on April 10, 1959, was unlawful and unconstitutional (Br. 37— 
38). Neither point is well taken. 

Appellant misconstrues the issue. The question is not 
whether the Committee has “authority to question the appel- 
lant”. However, it is clear the Committee did have such au- 
thority. The question is whether the Committee was duly 
assembled so that there was a “case in which a law of the United 
States authorizes an oath to be administered”, 18 US.C. § 1621. 
The Committee was properly constituted and, therefore, Sena- 
tor McClellan had authority to administer an oath to appellant. 

Appellant concedes the authority of Senator McClellan to 
convene the Committee session was “allegedly derived from & 
letter signed by Senator Karl Mundt to Senator McClellan, 
dated April 10, 1959” (Br. 37) (J.A. 84). But, appellant says 
that letter authorized a quorum of one member for the purpose 
of receiving subpoenaed records and not for the questioning of 
appellant. However, as we said above, the authority to ques- 
tion appellant is not the question. The issue is authority to 
administer an oath to appellant. From this comes the au- 
thority to question her. 

Senate Resolution 74 (J.A. 56) empowers the Committee 
to “adopt rules of procedure not inconsistent with the rules. 
of the Senate’ “[T]he select committee is authorized as it 
may deem necessary and appropriate to *** (5) administer 
such oaths; (6) take such testimony either orally or by de- 


* appellant does not assert an inconsistency with the Rules of the Senate. 
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position * * * as it shall be deemed necessary” (J.A.57). Rule 
16 (J.A. 67) provides, unless otherwise stated, that a quorum 
consist of fourMembers. Rule 3 (J.A. 65) provides: “With the 
permission of the Chairman and Vice Chairman, one member 
of the Committee shall constitute a quorum for the administer- 
ing of oaths and the taking of testimony in Executive Session”’. 
Since Senator McClellan was Chairman and administered the 
oath to appellant, all that was required for his authority to do 
so was the permission of the Vice Chairman. That permission 
was conferred for two reasons. 

First, under the language of the letter from Senator Mundt, 
the law is clear that authority to receive subpoenaed records 
carries with it as a “normal ancillary” the authority to admin- 
ister an oath and receive testimony. Flazer v. United States, 
98 U.S. App. D.C. 324, 328, 235 F. 2d 821, 825 (1956), reversed 
on other grounds, 354 U.S. 929, and 358 U.S. 147 (1958). In 
first Flazer this Court, sitting en banc, had before it the precise 
issue presented here, only in reverse. That case involved con- 
tempt for refusal to honor a subpoena duces tecum where a 
quorum of less than a majority was authorized to administer 
oaths and take testimony. The issue was raised whether less 
than a majority could compel production of records. This 
Court held: “The power to receive sworn testimony of course 
includes authority to rule on objections to questions asked the 
witness. Receiving documents is obviously a normal ancillary 
to taking testimony”, citing 8 Wigmore, Evidence, § 2193 (3d 
ed. 1940). [Emphasis supplied.] We submit the opposite is 
likewise true, and therefore, under the authority of Flazer one 
member of the Committee constituted a quorum to administer 
an oath to appellant and receive her perjured, evasive, and 
misleading testimony. Appellant’s testimony was a “normal 
ancillary” to her appearance to deliver subpoenaed records 
(Tr. 1381). 

In addition, we note Senator Mundt’s letter purported to 
grant permission under Rule 3. That Rule, by its terms, re- 
lated only to the administering of oaths and the taking of testi- 
mony and not to the reception of subpoenaed records. Thus, 
the Chairman in interpreting the letter reasonably construed 
it to relate to administering oaths and taking testimony under 
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Rule 3, and then going beyond that to include the reception 
of subpoenaed records. Such a construction, we think, was 
lawful and proper, and we note appellant, who was represented 
by counsel, did not challenge the existence of a quorum at the 
time she testified. 

Secondly, if the Chairman was acting as the Committee at 
the time, he then had the authority to administer an oath to 
appellant. It need not be decided whether she could be com- 
pelled to testify or be punished for contempt if she refused to 
do so. The Resolution says the Committee is authorized to 
administer oaths. The Chairman was acting as the Commit- 
tee, with the permission of the Vice Chairman and thus, could 
administer an oath. Under this view, it need not be decided 
whether his authority was limited to or extended to receiving 
subpoenaed documents. Therefore, he lawfully placed appel- 
lant under oath.* 

Appellant’s constitutional challenge to the so-called “one- 
man” Committee warrants but brief mention. She submits 
this is a question of first impression, but cites authority to the 
contrary (Br. 38-39). She says “to uphold ‘one-man’ Con- 


gressional committees is to confer unlimited powers on the 
Congress, since there would be nothing to limit the actions 
of the particular man designated” (Br. 39-40). If this be 
true, appellant fails to show how the same would not follow 
with multi-member committee action. It does not follow, 
as asserted, that due process is violated by single member 
action. 


There was sufficient evidence under the conspiracy and influencing Grand 
Jury testimony counts. 


(Tr. 504-507, 569-571, 594-595, 622-623, 666-668, 820, 845, 
1135-6, 1152-3, 1158-9, 1897 and footnotes 13, 14, 15, and 
22, supra.) 


™ We think Christoffel v. United States, 338 U.S. 84 (1949) has no appli- 
cation to this case. There is no instructional issue presented here regard- 
ing the presence of a quorum. The issue is purely a question of law. Ap- 
pellant says it was not established the Chairman was in the room when 
appellant was questioned. This is wrong. The Chairman participated in 
the questioning throughout the hearing (Tr. 1377-1403), and therefore, 
had to be present. 
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Under the conspiracy count (Count One) appellant chal- 
lenges the sufficiency of the evidence relating to the existence 
of an agreement (Br. 60). We submit the evidence in this 
regard is not only sufficient, but overwhelming. The agree- 
ment need not be proved to be formal. It is sufficient if it is 
proved circumstantially, even by an implied mutual under- 
standing. Hide v. United States, 225 U.S. 347, 376 (1912). 
Here there are numerous instances when Herman came to the 
telephone room and conferred with appellant.* On a num- 
ber of occasions Herman placed long distance calls from the 
telephone room and then instructed the operator assisting 
him to scramble the number called according to appellant’s 
instructions (Tr. 622, 666-668). In one instance he was 
heard to say “if you don’t [scramble the numbers] * * * and 
the McClellan Committee sees that, * * * [’llbe up the river” 
(Tr. 623). There were also many instances where Herman 
placed long distance calls from appellant’s home.” Herman 
was closely connected with the Teamsters (Tr. 594, 820) and 
many of appellant’s statements showed the illegal objective of 
their relationship.* The illegal agreement between them was 
thus established by statements of both as well as their joint 
conduct. 

Appellant appears to base her contention of insufficient evi- 
dence under Counts Nine through Twelve (influencing Grand 
Jury testimony) on the assertion “They initiated the contact 
themselves” (Br. 65). However, the evidence reflects appel- 
lant did not want her operators to discuss any matters con- 
cerning the case without first contacting her. Thus, she in- 
structed the witnesses to notify her if they received a sub- 
poena (Tr. 1134). She also instructed her operators not to 
talk to the F.B.I. until they had a lawyer (Tr. 594-595). 

Appellant’s efforts to influence her operators testimony fell 
into four categories. She told them the Grand Jury had a 
mink stole and would ask them if it was appellant’s. She at- 
tempted to convince the witnesses she did not have and never 
did have the mink stole. She claimed she owned a man-made 
fur coat and was allergic to animal fur. (Tr. 569-571, 1135- 


™ See footnote 14, supra. 
* See footnotes 15 and 22, supra. 
™ See footnote 13, supra. See also Tr. 504, 507, 845, 1152-3. 
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1136, 1159.) Appellant also told the witness Fred if she told 
of their conversation regarding her future testimony appellant 
would deny such conversation took place (Tr. 1136). Appel- 
lant also attempted to influence Fried’s testimony by suggest- 
ing she not tell the Grand Jury about her social relationship 
with her fellow employee Violet Davis (Tr. 1135). Davis was. 
deeply involved in this affair and was at one time indicted 
with appellant (Tr. 1897). Appellant also attempted to in- 
fluence Mildred Hart’s testimony regarding the gift of glass- 
ware from Hoffa and the Union, by telling her the gift was 
from the telephone operators and not the Teamsters (Tr. 
1158). 

We submit the evidence under Counts Nine through Twelve 
was sufficient to sustain that portion of the verdict and that 
the acts standing alone or in context with the general back- 
ground of the case demonstrate appellant’s corrupt frame of 
mind. See Broadbent v. United States, 149 F. 2d 580 (10th 
Cir., 1945). 

No prejudice resulted in sumitting the the issue of materiality of the 
perjury question to the jury. 


(Tr. 3748, 3785-3787.) 

Appellant contends (Br. 47-48), on the authority of Sin- 
clair v. United States, 279 U.S. 263, 299 (1928) and Braden v. 
United States, 365 U.S. 431, 436-7 (1961), it was error for the 
Court to submit to the jury the issue of materiality of the per- 
jury question. If this be error appellant was not prejudiced by 
it. Appellant’s authorities deal with a situation where the de- 
fendant wanted the issue submitted to the jury and the court 
refused. The trial court in the instant case correctly held, by 
implication, that materiality was established as a matter of 
law.” (Appellant does not challenge this.) It then sub- 


* Appellant was questioned about her duties and the functions of the 
telephone room personnel relating to the maintenance of the subpoenaed 
records (Tr. 1377-1387) ; about alterations of those records which she de- 
nied (Tr. 1387-8); about their destruction (1388-1390) ; about guests in- 
cluding Dranow using false names, (1390-2) ; about special service to Hoffa 
(Tr. 1392-4) ; about receipt of money or gifts from Hoffa or the Teamsters 
which she denied (Tr. 1394-6); and then whether she bad a mink stole 
(Tr. 1396), which she also denied. 

“ Appellant’s point regarding her being “set-up” for perjury (Br. 48), . 
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mitted the issue to the jury and, thus, afforded appellant an 
additional factual defense she was not entitled to. Moreover, 
appellant failed to preserve this issue for appeal by noting an 
objection. (Tr. 3785-3787.) Rule 30, F.R. Crim. P. 


The charred telephone slips were properly admitted in evidence. 


(Tr. 857-862, 894-6, 1007-9 and footnote 17.) 

Appellant’s contention (Br. 49-51) that the burned tele- 
phone slips were inadmissible because of an unlawful search and 
seizure is not well taken for a number of reasons. They were 
recovered from the flames of an incinerator and hence have the 
character of abandoned property. Hester v. United States, 
265 U.S. 57 (1924), Lee v. United States, 95 U.S. App. D.C. 
156, 221 F. 2d 24 (1954). Thus appellant’s standing to sup- 
press is absent. However, appellant did not move to suppress 
under Rule 41(e), F.R. Crim. P. and affirmatively stated “no 
objection” when the exhibits were admitted into evidence (Tr. 
1018). Shecan notnowcomplain. Sequrolav. United States, 
275 U.S. 106 (1927). 


The Court ruled properly on the prosecation’s objection to appellant’s 
question to Constandy regarding the source of Bellino’s telephone call. 


(Tr. 901-921, 970, 979-980, and footnote 18.) 
Appellant’s assertion regarding the exclusion of evidence of 


the source of Bellino’s telephone call on the night of April 10, J.—_ 
1959 i is baie 


ws: wm (Tr. "901-921). The question was 
siked of aa saithens Constandy, and he said he did not know 
(Tr. 970). He was again asked concerning the identity of 
caller (Tr. 979) and the Court sustained an objection properly 
based upon hearsay (Tr. 980). Moreover, even if appellant 
had asked Bellino the source of his call such information 
need not have been disclosed. Scher v. United States, 305 
US. 252, 254 (1938). 


while ambiguous, seems to be aimed in the direction of lack of materiality 
to legislative function. We submit the point is frivolous on its face. Id. 

. It was appellant’s choice to lie or tell the truth. Also appel- 
lant’s point regarding the nature of the perjury question (Br. 58) is frivo- 
olus. Appellant did not state she lacked understanding of the question 
when it was asked by Mr. Kennedy (Tr. 1396). 
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The Court properly excluded testimony regarding the termination of 
employment of appellant’s husband at the Central Intelligence Agency. 


(Tr. 2135-40, 2143.) 

Appellant’s asserted unique contention regarding evidence 
of her husband’s discharge from his employment, styled “a new 
breed of cat” (Br. 54), ignores the fact that such evidence was 
immaterial to the issues before the jury. The Court excluded 
such testimony on the grounds it would be improper to disclose 
to the jury the fact of “exploring the possibilities of a plea” 
(Tr. 2140). That such matter was immaterial seems to ap- 
pellee to be inescapable. 


The Court was not asked to continue the case so appellant could locate 
the witnesses Dranow and Ian Woodner. The Court did all it could 
to aid appellant’s production of witnesses. 


(Tr. 2273, 2295.) 

Appellant contends the Court refused a continuance to allow 
for the production of certain witnesses. Her argument how- 
ever, is addressed to the witness Dranow (Br. 55-56). She 
points to no place in the record where she asked for a continu- 
ance for this purpose. Indeed, there was no such request made 
of the Court (Tr. 2295). The Court afforded appellant every 
opportunity for the production of witnesses she desired (Tr. 
2273, 2295), without cost to her. Indeed appellant had a year 
to locate witnesses for service of compulsory process. The in- 
dictment was filed April 28, 1960 and her second trial termi- 
nated on April 14, 1961. Under these circumstances appellant 
can not now complain the Court abused its discretion when 
it did not, sua sponte, recess the trial to allow appellant even 
more time to locate witnesses." Cf. Neufield v. United States, 
73 App. D.C. 174, 179, 118 F. 2d 375, 380 (1941), cert. denied, 
315 US. 798. 


Subpoenas issued to the hotel were proved to have been issued properly. 


(Footnote 3.) 
Appellant contends (Br. 56-58) the prosecution should have 
proved the subpoenas issued by the Committee to the Hotel for 
“We note appellant has gone beyond the record (Br. 55) in her refer- 


ence to information obtained from the press. We respectfully submit this 
matter be stricken from her brief or be disregarded by the Court. 
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the production of records were not issued in blank. While we 
do not agree with appellant that proof along this line was re- 
quired under the charges in this case, we submit the issue need 
not be met because such proof is apparent in the record. 
Edward Jasen, upon whom the subpoenas were served, testified 
all the subpoenas served on the Hotel were complete, with the 
exception of one. He testified: 


I have a vague recollection that at one time someone 
from the Committee did fill in a blank subpoena because 
they found something they hadn’t expected; but 
whether it is this document or another, I do not know. 
(Tr. 365.) 


He then testified he was unsure, whether the one incomplete 
subpoena was among those under inquiry (Tr. 365). Thus, the 
very best that can be said for appellant’s argument is that fif- 
teen of the sixteen subpoenas were duly and properly issued. 

For some reason not apparent in her brief appellant also as- 
serts the government should have proved the subpoena issued 
to appellant (J.A. 83) was complete when served. That sub- 
poena, as with the others to the Hotel for production of its 
records, is complete on its face and prima facie valid. We 
merely note appellant did not testify her subpoena was in- 
complete when served. 


Appellant was acquitted of the count relating to Cunningham’s testimony. 


(Tr. 1198-1223.) 

Appellant’s assertion (Br. 62) the prosecution knowingly 
used perjured testimony, and therefore, such testimony should 
have been stricken, is moot. Cunningham’s testimony related 
to Count Seven of the indictment charging appellant and Wil- 
liamson with destroying records on April 13, 1959 (Tr. 1198- 
1223). Appellant and Williamson were acquitted of this 
count, and thus, the jury did what appellant wanted the trial 
court to do. In view of the record we submit there is no show- 
ing the prosecutor knowingly used perjured testimony. The 
jury merely resolved an issue of credibility in favor of appel- 
lant and still she complains. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
NarHan J. PAvLsoN, 
Franx Q. NEBEKER, 
Assistant United States Attorneys. 


ABRAHAM PORETZ, 
Rosert A. HICKEY, 
Attorneys, Department of Justice 
Washington, D.C. 


APPENDIX A 
Rexatrvs Docker ENTRIES 


ew 


Partics Attorneys GJ. No. Charge 


1. Sally T. Hucks (46)..| 1. H.C. Allder, 401 34 St. NW.) Orig. -| VIO. 18, USC, 371, 1503, 


Nat'l Press Bldg. 

2, Marshall E. Miller, 1406 G |.....do.- 
Nw, 

3. KE. D. Wood, 401 3d 8t. NW.|..-... do. 


Edw. Raff, 15 Park Row, |...--------------- 
NYC, 36. 


Bond 


1, May 26,1961..| $5,000.00—M. C. Ryan 
(A). 
1, C. E. Robbins, 963 Nat'l | 1. May 6, 1960...) $1,000.00—M. C. Ryan. 
Press Bldg. 
2. Dec, 31,1960..] $1,000,.00—M. C. Ryan, 
3. ....do. 


1960—Apr. 28...-...| Presantment and indictment filed (12 counts). 

No. 1. Copy of indictment given to attorney for deft. 

No. 1, 2,3: Recognizance in the sum of $1,000.00 taken with Mildred C. Ryan, 
Surety, filed. 

No. 1, 2, 3: Impanelling of Jury begun; jury sworn on voir dire; case is respited 
until to-morrow at 10:00 a.m. 

No. 1: Attomey H. Clifford Alider present. 

No. 2: Attorney Myron Q. Ehrlich present. 

No. 3: Attorney Kenneth D. Wood present. 

Matthews, J. (Reparter—George G. Davis). 

No. 1, 2,3: Trial resumed; same jury and alternate jurors; case is respited until 
tomorrow at 10:00 a.m. 

No. 1: Motion of counsel for mental examination of defendant in regard to 
competency of defendant to stand trial, with affidavit, filed, argued and 
granted. 

Defendant referred to Legal Psychiatric Service for mental examination. 

Motion of counsel for mental examination of defendant in regard to com- 
potency of defendant to stand trial, and in regard to defendant's sanity 
at the time the alloged criminal acts were committed, fled. 

Hearing in regard to competency of defendant to stand trial begun and 
cantinued until to-morrow at 10:00 a.m. 

Defendant referred to Dr. Owens of St. Elizabeths Hospital for mental 
examination, 


(88) 


Mar. 6.....--! 


No, 2, 3: Motions for severance renewed, argued and denied. 

No.1: Attorney H. Clifford Alider present, 

No. 2: Attorney M. G. Ehrlich present. 

No, 3: Attorney Kenneth D. Wood present. 

MATTHEWS, J. (Reporter—G. Davis) cert. filed. 

No. 1—Sally T. Hucks: 

Hearing on motion for mental examination resumed and concluded; motion 
for mental examination, granted, 

Letter from defendant and her husband in nature of a motion to release H. 
Ciifford Allder as counse] filed, argued, and granted. 

Oral motion of defendant for a mistrial granted. 

No. 2, 3: Oral motion of defendant for a mistrial, granted, 

No. 1: Petition for removal of counsel and for a determination of sanity filed in 
open Court. 

Hearing on petition for removal of counsel and for a determination of sanity 
begun and concluded; petition denied. 

EACH: Jury returns into Court; mistrial declared; Jury is discharged and the 
case is passed. 

No. 1: Order committing defendant to St. Elizabeths hospital for a 90 day men- 
tal examinatioo (3 copies of order given to marshal). 

No, 1: Praecipe withdrawing appearance of H. C. Allder as counsel approved 
by Court and filed in open Court. 

No, 1: Letter to Judge Matthews from ‘Wm, Hucks, dated 12-7-60, filed. 

No. 1: Copy of letter to H. C. ‘Allder from deft. dated 12-7-60, discharging Mr, 
Allder, filed. 

#—Report of Dr. Owens as to competency of defendant, filed. 
#2—Report of Dr. Ionedes as to competency of defendant, filed, 

No. 1: H. C. Allder present, 

No. 2: M, G. Ehrlich present. 

No. 3: Attorney K, D. Wood present. 

Matthews, J. (Reporter—G. Davis, P. Mallon.) 

No. 1—Sally T. Hucks: Letter dated 12-30-60 from Winfred Overbolser, M.D., 
Superintendent, St. Elizabeths Hospital advising that defendant is now 
mentally competent and was at the time of the offenses charged, filed. 

No. 1: Appearance of Benedict F. Fitzgerald, Jr. entered and filed. Motion of 
defendant to vacate or modify the order of 12-8-60, filed. Cert. of serv. 

No. 1; Order certifying defendant mentally competent to stand trial and fixing 
bond in the amount of $1000.00. 

Motion to vacate the order of commitment withdrawn, per counsel. 
Attorney Benedict F. Fitzgerald, Jr. present. 
Holtzoff,J. (Reporter—Deeds.) 

No. 1: Motion of defendant to dismiss the indictment, points and authorities 
in support thereof, andexhibit1, filed. Cert. ofserv. 

No. 1: Motion of defendant to permit filing of motion to dismiss, points and 
authorities in support thereof, filed. Cert. of serv. 

No. 1: Motion of defendant to dismiss the indictment as to Defendant Hucks, 
points and authorities in support thereof, together with exhibits attached, 
filed. Cert. ofserv. 

No. 1: Application of defendant for leave to proceed in forma pauperis argued 
and approved; appearance of Robert A. Hickey as associate counsel for Gov- 
ernment. Attorney Benedict F. Fitzgerald present. Tamm, J. (Re- 
porter—Edna Romig.) 

No. 1: Motion of defendant to dismiss indictment on grounds of double jeopardy 
argued and denied; defendant on bond; motion of defendant to dismiss indict- 
ment on grounds of defectiveness argued and denied. Defendant on bond. 
‘Attorney Benedict F. Fitzgerald present. Tamm, J. (Reporter—Eva M. 
Sanche.) Cert. filed. 

No. 1, 2, 3: Jurors sworn on voir dire; jury and two alternate jurors sworn. 


Procoodings 


No. 1: Motion of defendant to be supplied with datly transcript; aTidavit of 
defendant, filed. 

No. 1: Motion to be supplied with daily transcript argued and granted. (Order 
to be presented.) 

No. 1: Motion of defendant for issuance of subpoenas in forma pauperis; affi- 
davits, filed; 

No. 1: Motion of defendant for issuance of subpoenas in forma pauperis argucd 
and granted in part and denied {u part. (Order to be presented.) 

No. 1: Fiat of Judge Tamm granting in part and denying in part defendant's 
motion for issuance of subpoenas (beard 3-8-61). 

No.1: Order directing that the defendant be furnished with daily copy of 
transcript of proceedings and that the cost be apportioned between the Ad- 
ministrative Office and the United States Attorney, filed. Tamm, J. Order 
granting in part and denying in part defendant's motions for issuance of sub- 
poenas; (issuance of subpoenas duces tecum to Tcamster Officials continue 
under advisement), Tamm, J. (Reporter—E. Sanche, E. Romig, E 
Wells.) Cert. filed. 

No. 1: Motion of defendant for judgment of acquittal, filed. 

No. 1, 2, 3: Trial resumed; same jury and alternate juror; alternate juror dis- 
charged; jury retires at 12:20 to consider its verdict; jury excused at 5 p.m. 
to return to court at 9:45 a.m., Apr, 14, 1961, to resume deliberation; accom- 
modations ordered for Jury. 

No. 1,2,3: Jury returns to Court at 9:45 a.m. and retires to resume deliberations. 

No. 1: Sally Hucks: Verdict: Guilty under Counts 1, 2, 4, 5, 6, 9, 10, 11, 12; 
not guilty under Count 7. Case is referred to the probation officer of the 
Court; defendant permitted to remain on bond pending sentence; Attor- 
ney Benedict FitzGerald, Jr. present. 

No.2: Joseph M, Williamson: Verdict: Not guilty. Defendant discharged; 
Attorney Marshal E, Miller present. 

No. 3: Moss Herman: Verdict: Guilty as indicted on Counts 1 and 3; caso 
is referred to the probation officer of the Court; defendant permitted to 
remain on bond pending sentence; Attorney Kenneth Wood present. 

No. 1. Sally T, Hucks: 

Motion of defendant for judgment of acquittal or Judgment non obstante 
veredicto; motion for a new trial and points and authorities in support 
thereof, filed. Cert, of serv. 

Motion of defendant for judgment of acquittal or judgment non obstante 
veredicto and motion for a new trial heard and denied. Attorney B. F. 
FitzGerald present. 

Sentenced to imprisonment for a period of twenty (20) months of five (5) 
years on Count 1; twenty (20) months to five (5) years on each of Cts. 
2, 4, 5, 6, 9, 10, 11 and 12; said sentence by the Counts to run concurrently; 
defendant remanded to the District of Columbia Jail; Attorneys Benedict 
F. FitzGerald, Jr. and Abraham Poretz and Robert Hickey present. 

Appeal Bond set in the sum of $5,000.00. 

Tamm, J. (Reporter—E. M. Sanche.) 

No. 1: Notice of appeal, filed. Clerk's fee of $5.00 paid and credited to the 
United States. Recognizance on appeal in the sum of $5,000.00 taken with 
Mildred C. Ryan, surety, filed. 

No. 1: Affidavit of defendant in support of application to proceed on appeal 
without prepayment of costs, filed. 

No. 1: Judgment and commitment of 5-26-61, filed. Tamm, J. 

No. 1: Petition of defendant for leave to prosecute an appeal in forma pauperis 
and to obtain the transcript at the expense of the Government, points and 
authorities in support thereof, affidavit, filed. Cert, of serv. 

No. 1: Petition for leave to prosecute an appeal in forma pauperis and to obtain 
the transcript ut the expense of the Government heard and taken under ad- 
visement; defendant on bond, Attorney B. F, FitzGerald, Jr. and C. E. 
Robbins present. Tamm, J, (Reporter—Wolls.) Cert. filed. 

No. 1: Memorandum opinion denying the defendant's motion to appeal in 
forma pauperis, fled. Tamm, J. (N) 


APPENDIX B 
SraruTes INVOLVED 


Title 18 U.S.C. § 371 provides: 


Conspiracy to commit offense or to defraud United 
States. 


If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States, or any agency thereof in any manner OF 
for any purpose, and one or more of such persons do any 
act to effect the object of the conspiracy, each shall be 
fined not more than $10,000 or imprisoned not more 
than five years, or both. 

If, however, the offense, the commission of which is 
the object of the conspiracy, is a misdemeanor only, the 
punishment for such conspiracy shall not exceed the 


maximum, punishment provided for such misdemeanor. 
Title 18 U.S.C. § 1503 provides: 


Influencing or injuring officer, juror or untness generally. 


Whoever corruptly, or by threats or force, or by any 
threatening letter or communication, endeavors to in- 
fluence, intimidate, or impede any witness, in any court 
of the United States or before any United States com- 
missioner or other committing magistrate, or any grand 
or petit juror, or officer in or of any court of the United 
States, or officer who may be serving at any examination 
or other proceeding before any United States commis- 
sioner or other committing magistrate, in the discharge 
of his duty, or injures any party or witness in his person 
or property on account of his attending or having at- 
tended such court or examination before such officer, 
commissioner, or other committing magistrate, or on 


(38) 
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account of his testifying or having testified to any mat- 
ter pending therein, or injures any such grand or petit 
juror in his person or property on account of any ver- 
dict or indictment assented to by him, or on account 
of his being or having been such juror, or injures any 
such officer, commissioner, or other committing magis- 
trate in his person or property on account of the per- 
formance of his official duties, or corruptly or by threats 
or force, or by any threatening letter or communica- 
tion, influences, obstructs, or impedes, or endeavors to 
influence, obstruct, or impede, the due administration of 
justice, shall be fined not more than $5,000 or imprisoned 
not more than five years, or both. 


Title 18 U.S.C. § 1505 provides: 


Influencing or injuring witness before agencies and com- 
mittees. 

Whoever corruptly, or by threats or force, or by any 
threatening letter or communication, endeavors to in- 
fluence, intimidate, or impede any witness in any pro- 
ceeding pending before any department or agency of 
the United States, or in connection with any inquiry or 
investigation being had by either House, or any com- 
mittee of either House, or any joint committee of the 
Congress; or 

Whoever injures any party or witness in his person or 
property on account of his attending or having attended 
such proceeding, inquiry, or investigation, or on account 
of his testifying or having testified to any matter pending 
therein, or; 

Whoever corruptly, or by threats or force, or by any 
threatening letter or communication influences, ob- 
structs, or impedes, or endeavors to influence, obstruct, 
or impede the due and proper administration of the law 
under which such proceeding is being had before such 
department or agency of the United States, or the due 
and proper excerise of the power of inquiry under which 
such inqury or investigation is being had by either 
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House, or any committee of either House or any joint 
committee of the Congress— 


Shall be fined not more than $5,000 or imprisoned 

not more than five years, or both. 
Title 18 U.S.C. § 1621 provides: 
Perjury generally. 

Whoever, having taken an oath before a competent 
tribunal, officer, or person, in any case in which a law 
of the United States authorizes an oath to be admin- 
istered, that he will testify, declare, depose, or certify 
truly, or that any written testimony, declaration, depo- 
sition, or certificate by him subscribed, is true, willfully 
and contrary to such oath states or subscribes any ma- 
terial matter which he does not believe to be true, is 
guilty of perjury, and shall, except as otherwise ex- 
pressly provided by law, be fined not more than $2,000. 
or imprisoned not more than five years, or both. 
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